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MILITARY LAWYERS, CIVILIAN COURTS, AND
THE ORGANIZED BAR: A CASE STUDY OF THE
UNAUTHORIZED PRACTICE DILEMMA

By F. Raymond Marks*

In 1971 the Department of Defense implemented a pélof pro-
gram to provide full legal assistance to some of its lower
paid members. A key factor in shaping the warious state
programs was the cooperation or non-cooperation of the
local bar associations. The author examines the genesis of
the Pilot Legal Assistance Program paying particular atten-
tion to military-local bar negotiations. He concludes that in
many instances bar resistance was motivated more by eco-
nomic than by professional concerns.

A recent experimental program of the Department of Defense,
seeking to test the feasibility of expanding the nature and scope of
legal assistance offered to servicemen and their dependents, has
afforded us a unique opportunity to study varying views about
delivery of legal services and varying conceptions of the license to
practice law and professional responsibility. The experimental pro-
gram, implemented by each military service through “pilot pro-
grans” at a few bases, envisions the delivery of “complete legal
services” to certain eligible military personnel and their dependents,
including “representation in criminal and civil matters in civilian
courts.” * Moreover, the military legal assistance program seeks to
offer this service by having military lawyers appear in civilian

*Senior Research Attorney, American Bar -Foundation; Professional Lec
turer, Graduate School of Business, University of Chicago. This article is
based on research done by the ’author on a project funded by the American
Bar Foundation. The opinions expressed and’the conclusions drawn are those
of the author, and do not represent the views of the officers or directors of
the Foundation, the Army, The Judge Advocate General, or any other govern-
mental agency.

‘On October 26, 1970, Mr. Roger T. Kelley, Assistant Secretary of Defense
for Manpower and Reserve Affairs, wrote a Memorandum to the Secretaries of
the Military Departments:

The Secretary of Defense desires that you establish a Pilot Program to
ascertain the feasibility and desirability of expanding Legal Assistance Pro-
grams for military personnel and dependents to provide legal services, includ-
ing representation s criminal and civil matters in civilien COUrtS, to same extent
as could be provided by the Office of Economic Opportunity . . .

You are to have the widest possible latitude in conducting the Pilot Programs.
Accordingly, only the necessary minimum guidelines have been established
by the Office of the Secretary of Defense. . . .
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courts on behalf of their clients. It is because of this feature that
the unauthorized practice of law dilemma is brought into sharp
focus; special permission was needed for “foreign lawyers” to prac-
tice in local courts.

In actuality, the new pilot programs represent not only an ex-
pansion of previously offered legal assistance but involves a con-
traction in conception as well. What mas expanded was the nature
and scope of the legal services to be offered. Since 1943 the military
has had a legal assistance program (LAP), a program which has
given only advice and counseling, has engaged in limited drafting
of documents—such as mills, and has offered notarial services.? The
LAP (old program) does not involve the representation of the sen-
icemen or their dependents; the military lawyer is nerer counsel
of record, nor counsel in the meaningful sense that he can negotiate,
plan litigation, litigate, or settle litigation on behalf of a client.® The
legal assistance officer under the old program refers the client to the
civilian bar in instances where full representation is indicated. The
new program makes such referrals unnecessary, because the needed
representation can be provided directly by the legal assistance officer.
I'n brief, a true lawyer-client relationship is envisioned.

The conceptual contraction involved in the pilot programs is in
the definition of those servicemen and dependents who are eligible
for the new “fringe benefit” of complete legal service. It is a limited
expansion concept. Cnder the old LAP legal assistance is extended
to privates and generals, seamen and admirals alike. The sole test
of eligibility has been that the member of the military services be
on active duty or in a retired status. The eligibility of dependents
follows the eligibility of the servicemen. The guidelines for the new
program for the most part restrict eligibility for legal services to
enlisted men (and their dependents) mho are in pay grade E 4 or
below.” This restriction is due primarily to an assessment, made at
the planning stage, of what was politically possible in terms of
eliciting the maximum cooperation from the organized bar and
limiting resistance to a minimum. The “compromise” over new pro-

*For a summary of the historical background and the early operation of the
old legal assistance program, see : M. BLAKE. LEGAL AssISTANCE FOR SERVICEVEN
(1951) .

® Recently some of the services have allowed limited negotiation on behalf of
clients under the LAP, but it is felt that this step is strongly related to the
planning that went into the new pilot programs.

‘Pay grade E 4 was selected by the military as representing the “poverty
line,” taking into account pay and the value of benefits. This will be more fully
discussed in Part II. The Savy used an E-3 cutoff.

2
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gram eligibility is directly related to the focus of this article: We
am concerned here with the way that the military and the organized
bar have related to the planned expansion and extension of legal
services to a defined group.

This article is about the varying “professional” conceptions of
what the license to practice law means to the profession as a whole,
the individual license holder, and the public. Because of the ways
that the bar and the military have dealt with one another about the
pilot programs, issues of who is capable of serving the public or
specialized segments of the public, who ought to serve, and how the
service should be offered or rendered are raised in clear terms. Un-
authorized practice issues are particularly interesting when applied
to people trained as lawyers. Data are available about a series of
accommodations that remind us of earlier accommodations between
the bar and the offerors of legal services to the poor—the legal aid
movement and the OEO legal services program. They remind us,
too, about the prolonged, recent, and continuing bar resistance to
group legal services generally. Moreover, the uniqueness of the pro-
posed military program and the nature of the specific negotiations
between the military and several local bar associations enable us to
see many of the unauthorized practice of law issues more clearly
than in those previous situations.

The attempted expansion of the military legal assistance pro-
gram — its conversion into a full-scale legal service program—repre-
sents the largest closed-panel group legal service in the country.®
Beyond that, unlike the typical union or poverty group legal service,
the professional members of an identifiable group are the designated
servers of the nonprofessional members of the same group. In other
words, by the new program the military is attempting to “serve its
own” with its own. In its essential form the military program is an
example of socialized legal services.

The form of implementation of the pilot programs, as has already
been mentioned, affords us a good opportunity to isolate issues and

1t can be argued that the OEO Legal Services Program is the largest group
practice in the country. In abstract terms this is true. But in terms of identify-
ing “the clients,” for either the serving lawyers or the lawyers who might have
served the members of the group in the past, the OEO program lacks the clarity
of defined beneficiaries which both the military and union programs have. The
beneficiaries of the OEO Legal Services Programs are “the poor.” In several
instances of specific opposition to the OEO program, .local community —
neighborhood — lawyers thought they could perceive that the served group
embraced “their clients.” The general bar, however, did not see their clients
involved. In the case of union groups or the military group, the general bar
in several communities can identify their clients or potential clients among
the beneficiaries of the group plan.
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perspectives touching on the meaning of professional role and un-
authorized practice. To begin with, the support and cooperation of
the American Bar Association was sought—a factor | shall deal with
more extensively., When it was received it was in a federated form:

Resolved, that the American Bar Association supports the expansion of
existing military legal assistance programs through the establishment of
properly supported pilot, or test program(s) in such states as cooperate
and agree with the objectives of giving complete legal services to mem-
bers of the Armed Forces and their dependents through the expansion
of existing military legal assistance programs, subject to such limita-
tions, as to which the Department of Defense and the states and civil-
ian bar associations may agree. .. ?

The ABA ™approval™ underscored the voluntary nature of the
national bar —indicating that a statement of norms may be one thing
and the power to implement is another. Negotiations between the
military services and the bar had to occur with the local bar in those
areas where the military desired to establish pilot programs. For
our purposes this was fortuitous; we are afforded an opportunity
to observe several smaller negotiations and conflicts rather than one
symbolic — abstract—conflict. The Department of Defense also indi-
rectly enriched the data base of the study by promulgating broad
guidelines for the pilot programs." The guidelines left considerable

®*ABA Board of Governors, Resolution, St. Louis, Missouri. August 13, 1970
(emphasis added).

'See note 1,supra. The Guidelines read :

1. Each military Department is to conduct a Pilot Program. The number and loca-
tion of individual test programs will be at the discretion of the Secretary con-
cerned.

2. The Military Departments should coordinate their plans to insure that test pro-
grams are not concentrated in one geographical area. The widest possible
geographical coverage should be insured.

3. Standards of eligibility for recipients of expanded legal services should be coordi-
nated between the Military Departments but such standards do not necessarily
have to be identical for test purposes. The basic standard of eligibility is that
the recipient of legal services is unable to pay a fee to a civilian lawyer for the
services involved without substantial hardship to himself or his family.

4. At least one Military Department should conduct a test program at a location
where a tax-supported Public Defender Program and/or a Public, Charitable or
Bar supported Legal Aid or Legal Referral Agency is in operation. Working
relationships should be established with the Public Defender with respect to the
handling of criminal matters in which eligible military personnel and depend-
ents need representation in civilian courts. To the extent feasible. cases involving
military personnel and dependents should be referred to the Public Defender for
handling.

5. At least one Military Department should conduct a test program at a location
where there is the best possible combination of active duty military lawyers,
reserve military lawyers, civil service lawyers, and a good climate of cooperation
with the civilian bar. For purposes of comparison and evaluation at least one test
should be conducted at a location where conditions are less ideal. In establishing
such test program, however, it is to be borne in mind that ABA support extends
only to the establishment of test programs *, . . in such states as cooperate and
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flexibility for each program’s ultimate form. Indeed, the forms of
the pilot programs, the negotiations with the local bar, and the sub-
sequent revisions of specific programs have been varied. So, too,
have the responses of the involved local bars.

It may be that both the military and the local bars have frequently
been disingenuous in assigning language and reasons for and against
the expanded program, respectively, which obliterate or mask a real
source of bar concern—fear of loss of income. Language and nego-
tiations aside, however, the bar’s concern about income and the mili-
tary’s awareness of that concern have been a central factor in the
shaping and implementation of the new pilot programs for expanded
legal assistance. Awareness of probable and actual bar response has
permeated the pilot program from the planning stage (at the Penta-
gon) through the negotiation and implementation stages (at the level
of staff judge advocates in the field), For example, in the Department,
of Defense letter directing implementation we find :

In all actions taken it should be made clear that the expanded mili-
tary legal assistance program is not intended to deprive civilian attor-
neys of sources of income but, to the contrary, is intended to provide
legal services for eligible personnel who cannot provide a source of
income to the civilian bar?®

Notwithstanding the centrality of the income or market issue there
are other important concerns which have been voiced and dealt
with—on both sides of the bargaining table. Issues were raised about
the best way (or the better way) of serving the client group, which
in turn touched on the core of the unauthorized practice issue—
who is qualified to serve the public? And who is not? As we observe
these issues, we are afforded an opportunity to apply an analysis of
competing professional and counter-professional motives. We are
also afforded an opportunity to apply a scale of professionalism
ranging from concern over gain to concern over service.® \WWe can ask
whether those involved see the monopoly granted by the license as a
way of protecting the public or a way of advancing the interests of
the profession.

agree with the objectives of giving complete legal services to members of the
Armed Forces and their dependents through the expansion of existing military
legal assistance programs. . ..”

[Note : Guideline 3 is quite different— broader— than OEO standards. It may
cover most of the military group. I will discuss the implications of this broader
guideline in Part II.]

® Bee note 1, supra, at 2.

®The allusion is to Karl Llewellyn’s deflnition: A profession puts service
ahead of gain. See: Llewellyn, The Bar Specializes—With What Results? 167
Anwars 177 (1933). It map be an illusion as well as an allusion.
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Another feature of this study assures us that an examination of
military-bar negotiations will produce significant insights into the
views of the degal profession — particularly the organized bar—about
the license to practice. That is the following cluster of facts: licenses
are required to practice law in most jurisdictions; * military lawyers
are not usually licensed to practice law in the jurisdictions where
they are based; in some jurisdictions the organized bar has auto-
cratic power to determine who may practice in the courts, and, in
other jurisdictions, the bar has substantial influence —principally
with the courts—toward the same end.** In a significant way, then,
this article is about the ways that the power to license—or influence
licensing—is used and abused.

We examine first the deliberations of the military that led to the
selection of the particular approach to expanded legal services for
servicemen. This includes a viev of the alternatives facing the mili-
tary planners as well as a viev both of the predictions made about
the needs, positions, and possible objections of the organized bar
and what initial steps were taken by the military to alleviate or
ameliorate the “opposition”—i.e., to secure bar cooperation. We then
examine the specific military-bar negotiations leading to or frustrat-
ing the implementation of pilot programs at particular bases and in
particular jurisdictions. Finally, we view the process and the issues
from an overall perspective.

I. THE PLANS OF THE MILITARY

While the Department of Defense, since 1967, had been consider-
ing the expansion of the military legal assistance program, no direct
action toward that end was taken until after Congress, in December
1969, passed the Carey Amendment to the Economic Opportunity
Act of 1964.2 (The Carey Amendment provided for the extension

""This is not universal. The Coast Guard, in seeking to implement its pilot
program in the First Coast Guard District, found that no order of court would
be required for cases where service lawyers represent servicemen in Sew
Hampshire courts. Sec. 311:1 of the New HaxmpsuIire ReEVISED STATUTES (1966)
provides : A party in any cause or proceeding may appear, plead. prosecute, or
defend, in his proper person or by any citizen of good character."” (Emphasis
supplied.)

*The medical program of the armed services, offering full range medical
serrices to alZ members of the armed forces and their dependents. never has had
to run the licensing gauntlet now faced by the legal service program. Most med-
ical services are performed at federal facilities. beyond the jurisdiction of
licensing authorities.

8. 3016, 91st Cong.. 1st Sess. (1969) (Carey Amendment). amended para.

222(a) (3) of the Economic Opportunity Act by adding:
Members of the Armed Forces, and members of their Immediate families, shall
be eligible to obtain legal services under such programs [OEQ Programs] in cases
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of legal services by the OEO to military “hardship” personnel and
their dependents.) The military’s earlier consideration had been
prompted principally by concern over the inability to attract and
retain lawyers. A Working Group on Military Lawyer Procurement,
Utilization, and Retention saw an expanded legal assistance pro-
gram as a way of offering attractive and competing professional
career options to the military lawyer. That Group recommended
that the Department of Defense:

Study the feasibility and desirability of [seeking cooperation from
the American Bar Association and State Bar Associations with a view
toward] defining areas in which Legal Assistance Officas would be
permitted to prepare and file pleadings in civilian courts, negotiate .
in behalf of clients, and, in certain cases, make court appearances in
behalf of clients

Congressional action, which was neither sought nor welcomed by
the military,*¢ forced at least a partial shift of emphasis in the ap-
proach to expanded service from consideration of the lawyers to a
consideration of alternative ways of serving the clients. This did
not mean, however, that subsequent discussion necessarily became
client-centered, The military had its needs, too, and legal services
continued to be discussed, in terms of these needs, as a tactical de-
ployment of a fringe benefit—as an implementation of an overall
strategy for the retention of personnel.’® Delivery of legal service
was discussed in a context of an all-volunteer force.

of extreme hardship (determined in accordance with regulations of the Director
issued after consultation with the Secretary of Defense) : Provided, That nothing
in this sentence shall be so construed as to require the Director to expand or
enlarge existing programs or to initiate new programs in order to carry out the
provisions of this sentence unless and until the Secretary of Defense assumes
the cost of such services and has reached agreement with the Director on reim-
bursement for all such additional costs as may be incurred in carrying out the
provisions of this sentence.
® Report of Department of Defense Military Working Group on Expansion
of Legal Assistance Programs [hereinafter referred to as “McCartin Report”
after the group chairman, Colonel George J. McCartin, Jr.], 8ec. IA1, which
cites the earlier Working Group on Military Lawyer Procurement, Utilization
and Retention; and McCartin Report, Enclosure 1.

* The military was not the only affected party left in the blind; the OEO did
not seek and did not know of the Amendment until it was before the House-
Senate Conference Committee. The history of the Carey Amendment is obscure.

* The shift in focus may have been somewhat illusory. The two concerns—
desire to attract and hold the military lawyer and desire to find the best ways
of serving the client group—are very much related to a single overall concern
about the manpower base. There was a shift from reliance on the draft or, as
in the case of the Navy, draft-induced enlistments, to considerations of a
volunteer force. Earlier the Gates Commission had suggested that the keys to a
volunteer military force were : attractive career options, competitive wages,
including fringe benefits, and morale. Of course, the first two elements have
an important bearing on the third— morale.
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Congressional action had another effect, this one having profound
and far-reaching consequences. By addressing only those servicemen
and their dependents who were eligible for assistance from OEO
Legal Services Programs—-“the hardship cases”*—the Carey
Amendment forced a fractionalized consideration of the client
group; it had the effect of reinforcing an historical basis for a com-
promise with the civilian bar.** Group legal services might be toler-
able to the bar to the extent that the extended service would not
interfere with service that the bar was already rendering to an
established clientele —its paying clients.

The Carey Amendment contained two harsh realities for the
planners in the Pentagon: (1) there was the threat of a legislative
finding that some members of the armed services were living below
the “poverty line,” and (2) there was also a threat of finding that
the military was neither the exclusive nor necessarily the best re-
source for supplying its members with needed or desirable goods and
services. Both findings had implications that the military could not
or should not “take care of its own.” The fact that both issues
strongly related to adequacy of military pay scales and acceptance
by Congress of the professional status of military careers was of
small comfort. It was difficult to talk of careers and poverty at the
same time.

Reactions to the Carey Amendment ranged from feelings of
stigma *# to feelings of intrusion. The official reaction was quick and
singular. During the pendency of the amendment, letters were sent
to key Congressmen by the Secretary of Defense ** and by the Acting
General Counsel of the Department of Defense 2® expressing opposi-
tion to the amendment on the grounds that the existing legal assist-
ance program was the natural vehicle for meeting the need per-
ceived by the amendment, even if that entailed an expanded or
altered form of the assistance program. The letter written by the
Acting General Counsel (at the request of Secretary Laird) is of
particular note. Counsel said, in part :

#1153 Co~a. Rec. 40101 (1969) (remarks of Senator Peter Dominick).

" By “force” 1 do not mean that the Carey Amendment foreclosed considera-
tion of the entire military group.

* One military lawyer stated, in an interview with the author: “Although
our lower grade enlisted people were eligible for charity services,we considered
that it was demeaning to send a man in uniform to have him wait hours in
the outside office of some charitable legal service and mingle with the desper-
ately poor people.”

* Letter from Melvin Laird to L. Mendel Rivers, Chairman, House Committee
on Armed Services, Dec, 20, 1969.

® Letter from L. Niederlehner to Representative Albert H. Quie, Nov. 19, 1969.
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Admittedly [the existing programs] have certain limitations which
impair their effectiveness and make it impossible for complete legal
services to be provided. One of the more significant limitations is that
the military legal officers in the main are limited to providing office
advice, including preparation of some legal documents, and are unable
to represent their clients in court proceedings or other legal proceedings
or to negotiate fully in their behalf with adversaries. These limitations
are due to @ number of factors including the attitude of the organized
ctevilian bar regarding such matters. These restrictions have been a
source of concern and some frustration to military legal officers who
would like to provide more complete legal services to their clients.”

Citing the military lawyer procurement study, the letter went on:

One of the recommendations of the study group proposed that efforts
be made, in cooperation with civilian bar associations, to expand the
military legal assistance programs so that military legal officers could
provide more complete legal services to military personnel—in particu-
lar those in the lower enlisted pay grades.®

The cited procurement study did not single out the lower pay
grades! That suggestion appears for the first time in the letter of the
Acting General Counsel. This letter thus represented the first adop-
tion by the military of a fractionalized view of the client group.
Was this a concession to the focus of the amendment or to the atti-
tude of the civilian bar cited by Counsel? Or was there yet a third
reason —the serious shortages of dollar and manpower reserves that
would be needed if the old assistance program were converted to a
full service program for ¢l The excuse given by Congress may have
been welcomed. The thought of actually extending expanded service
to all may have produced a willingness to fracture the group.

Shortly after the passage of the Carey Amendment, the Depart-
ment of Defense notified the Director of the 'Bureau of the Budget
that it would take no steps to implement the law—i.e., that it would
not, under the proviso, make, arrangements with the OEO to reim-
burse that agency for legal services extended to military personnel —
but that it would *“continue to consider the problems to which [the
Amendment] is addressed.’’ 2

The Working Group on Expansion of Legal Assistance, under the
chairmanship of Colonel George J. McCartin, Jr. (Army Repre-
sentative), was formed by directive from the Office of the Assistant
Secretary of Defense on March 4, 1970.2¢ There were also representa-

*1d. (emphasis added).

“ld. at 2 (emphasis added).

“Letter from L. Siederlehner to Robert Mayo, Dec. 24, 1969.

#* Memorandum from Roger T. Kelley to Assistant Secretaries of the Military
Departments (Manpower and Reserve Affairs), Mar. 4, 1970.
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tives from the Navy, the Air Force, and the Coast Guard.?® The
DOD charge to the group was not as broad as the title of the group
suggests :
[8itudy in depth the possible expansion of military legal assistance
programs in keeping with [prior study group recommendations], and
in furtherance of the Department of Defense position taken in connec-
tion with the recent [Carey] amendment. . . *

This seems to be a directive that the amendment be forsworn and
that the earlier directive—to consider the use of military lawyers in
civilian courts—be pursued. The “Objectives and Suggested Areas of
Study” accompanying the March 4,1970 directive make it clear that
the gloss of intervening political exchanga was added to any further
consideration of expanded legal services. The objectives included :

[Tle determine the extent to which such expansion of service is
feasible; to define the types and scope of such expanded services and
persona who would be eligible , . .**

The terms “eligible” and “eligibility” seemed embedded in the
dialogue right from the start; the threat of outside legal service to
military personnel on an organized basis and the “natural” limita-
tions seen to derive from the attitudes of the civilian bar would limit
the study group’s efforts to a search for zolerable alternatives.

The areas of study and examination “suggested” by the Assistant
Secretary of Defense included: (1) an estimate of the number of
people mho would be served; (2) “the kind of legal service military
personnel and dependents are eligible for through the Office of Eco-
nomic Opportunity”; (3) the type of cases then handled by legal
assistance officers and a review of the number and type of cases then
being referred to the civilian bar by legal officers under the old legal
assistance program and the pay grades of the military clients so
referred; (4)the number of military lawyers required in “an ex-
panded” program; (5) estimated effect of expanded legal services
from the viewpoint of overall morale and retention rates; (6) “De-
sirability and feasibility of providing such expanded legal assistance
with military attorneys compared to funding OEO, together with
comparative costs”; (7) utilization of interservice exchange on a
geographical basis to handle representation in civil courts;® (8)

*The Coast Guard here is treated as a military department, eren though its
dominant mission is law enforcement and its organizational setting puts it in
the Department of Transportation and not in the Department of 